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STATEMENT OF THE CASE

Nature of the Case
Martin Edmo lsh appeals from a judgment of conviction for possession of a
controlled substance and being a persistent violator following a jury trial. On appeal, he
asserts that the evidence was

insufficient to establish the persistent violator

enhancement. Alternatively, he asserts that the district court abused its discretion when
it imposed a unified sentence of twelve years, with four years fixed, following his
conviction for possession of a controlled substance (methamphetamine) as a persistent
violator.

Statement of the Facts and Course of Proceedings
Martin Edmo lsh was charged with possession of a controlled substance
(methamphetamine) and a persistent violator enhancement. (R., pp.37-40, 151-52.) At
the jury trial, evidence was presented from which a jury could have found that Mr. lsh
was in possession of a straw that contained methamphetamine residue.

(Tr.Vol.II, 1

p.108, L.18 - p.109, L.8; State's Exhibit No. 5 (augmentation).) The jury found Mr. lsh
was guilty of possession of controlled substance (methamphetamine). In the separate
enhancement trial, the State presented evidence establishing Mr. lsh's name and date
of birth

(Tr.Vol.II, p.261, Ls.20-25.) Two exhibits were then admitted in

an attempt to establish that Mr. lsh had two prior felony convictions: (1) a Minute Entry

1

Three volumes of transcripts were prepared on appeal.
The first, containing
transcripts of hearings on the motions to suppress, a motion to reduce bond, a motion in
limine, a motion for release, and sentencing, will be referred to as "Tr.Vol.I." The
second, containing a transcript of the jury trial, will be referred to as "Tr.Vol.II." The
third, containing a transcript of the hearing on the motion for new trial, will not be cited,
as denial of the motion for new trial is not an issue on appeal.

1

& Order of Commitment for "Martin Edmo lsh" with a date of birth of

2

showing a conviction for possession of over three ounces of a controlled substance,
marijuana; and (2) a Minute Entry & Order for a "Martin lsh" containing no date of birth
or other personal identifying information, showing a conviction for burglary in the first
degree. 3 (State's Exhibit Nos. 6 and 7 (augmentation).) Based only on this evidence,
the jury found Mr. lsh to be a persistent violator. (Tr.Vol.II, p.266, L.25 - p.267, L.20.)
At sentencing, Mr. lsh requested a unified sentence of five years, 4 with one year
fixed.

(Tr.Vol.Ill, p.94, Ls.12-15.) The State requested a unified sentence of twelve

years, with five years fixed.

(Tr.Vol.Ill, p.96, Ls.15-17.)

Ultimately, the district court

imposed a unified sentence of twelve years, with four years fixed.
Ls.7-14.)

(Tr.Vol.Ill, p.101,

Mr. lsh filed a Notice of Appeal timely from the judgment of conviction.

(R., p.239.)

The exhibit also contained a Social Security number. However, Mr. lsh's Social
Security number was not in evidence.
3 Two Orders concerning the sentence were also a part of State's Exhibit No. 7. Neither
of those orders contained any personally identifying information other than the name
"Martin lsh." (State's Exhibit No. 7 (augmentation).)
4 Defense counsel's request for a five year sentence was premised on his
acknowledgement that, as a persistent violator, Mr. lsh must receive a minimum
sentence of five years. (Tr.Vol.Ill, p.93, L.20- p.94, L.15.)
2
2

ISSUES

1.

Was the evidence sufficient to support the persistent violator finding?
Did the district court abuse its discretion when it imposed a unified sentence of
twelve years, with four years fixed, upon Mr. lsh following his conviction for
possession of a controlled substance (methamphetamine) as a persistent
violator?
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ARGUMENT

I.
The Evidence Was Insufficient To Support The Persistent Violator Finding
A.

Introduction
At the trial on the persistent violator enhancement, the State introduced as

exhibits two prior felony convictions against a person named Martin lsh.

Documents

concerning the first conviction contained the name and date of birth of Mr. lsh; the other,
however, contained only the name "Martin lsh," with no other personally identifying
information.

Because the second conviction only contained the same first and last

names as Mr. lsh the evidence tying him to that conviction was insufficient as a matter
of law to support a persistent violator finding. As such, the persistent violator finding
must be vacated, with this matter remanded for resentencing without application of the
persistent violator enhancement.

B.

Standard Of Review
The standard of review for an appellate court regarding the sufficiency of the

evidence to sustain a conviction is set forth in State v. Peite, 122 Idaho 809, 823
(Ct. App. 1992), in which the Idaho Court of Appeals noted,
A conviction will not be set aside where there is substantial evidence upon
which any rational trier of fact could have found the essential elements of
the crime beyond a reasonable doubt. On appeal, we construe all facts,
and inferences to be drawn from those facts, in favor of upholding the
jury's verdict. Where there is competent although conflicting evidence to
sustain the verdict, we will not reweigh the evidence or disturb the verdict.
Id. (citations omitted). "For evidence to be substantial, it must be of sufficient quality
that reasonable minds could reach the same conclusion." State v. Johnson, 131 Idaho

4

808, 809 (Ct. App. 1998) (citing Bott v. Idaho State Bldg. Auth., 128 Idaho 580, 586
(1996)).

C.

The Evidence Presented Was Insufficient To Establish That Mr. lsh Was A
Persistent Violator
Under Idaho's persistent violator law, a person convicted of a felony who has two

prior felony convictions faces a minimum sentence of five years, with a maximum
possible sentence of life imprisonment.

I.C. § 19-2514.

The State must plead the

persistent violator enhancement in the indictment or information, and must prove the
identity of the defendant as the person named in the prior convictions beyond a
reasonable doubt. State v. Cheatham, 139 Idaho 413, 416 (Ct. App. 2003). When the
State produces nothing more than a certified copy of a judgment of conviction
containing the same name as the defendant, the evidence is insufficient to support a
persistent violator finding. State v. Martinez, 102 Idaho 875, 880 (Ct. App. 1982).
In this case, the evidence presented with respect to Mr. lsh's second purported
felony conviction, contained in State's Exhibit No. 7, was insufficient to support the
persistent violator finding because it contained no more identifying information than the
name "Martin lsh." See Martinez, 102 Idaho at 880. Because the evidence presented
at trial was insufficient to establish that Mr. lsh had two prior felony convictions, the
persistent violator finding must be vacated, with this matter remanded for resentencing
without the enhancement.
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11.
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Twelve
Years, \Nith Four Years Fixed, Following Mr. lsh's Conviction For Possession Of A
Controlled Substance (Methamphetamine) As A Persistent Violator
Mr. lsh asserts that, in light of the mitigating circumstances present, most
importantly the de minimis nature of the offense, the district court abused its discretion
when it imposed a unified sentence of twelve years, with four years fixed, following his
conviction for possession of a controlled substance (methamphetamine) as a persistent
violator. 5
Where a defendant contends that the sentencing court imposed an excessively
harsh sentence, the appellate court will conduct an independent review of the record
giving consideration to the nature of the offense, the character of the offender, and the
protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct App. 1982).
The Idaho Supreme Court has held that, '"[w]here a sentence is within statutory limits,
an appellant has the burden of showing a clear abuse of discretion on the part of the
court imposing the sentence."' State v. Jackson, 130 Idaho 293, 294 (1997) (quoting
State v. Cotton, 100 Idaho 573, 577 (1979)). Mr. lsh does not allege that his sentence

exceeds the statutory maximum.

Accordingly, in order to show an abuse of discretion,

Mr. lsh must show that in light of the governing criteria, the sentence was excessive
considering any view of the facts. Id. The governing criteria or objectives of criminal
punishment are: (1) protection of society; (2) deterrence of the individual and the public
generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing. Id.

5

This issue will be moot if this Court finds in Mr. lsh's favor as to his first claim.
6

The most important factor demonstrating the unreasonableness of the sentence
in this case is the de minimis nature of the offense.

Mr. lsh's offense involved the

possession of a used snort straw containing methamphetamine residue.

He was not

found in possession of a useable quantity of methamphetamine, and while technically
possession of any amount of methamphetamine is a felony, his offense is more akin to
possession of paraphernalia, which is a misdemeanor. Even considering his years- and
decades-old felony convictions, those constitutions would hardly justify exceeding the
non-enhanced maximum potential sentence of seven years by five years.
Mr. lsh's childhood was chaotic and abusive. His father was an alcoholic who
"was very strict and would become abusive when he was drinking." (PSI, p:10.) He
stated that, in addition to emotional abuse, his father "beat" him between the ages of
eight and fourteen "because I was the oldest." Mr. lsh further described his childhood
as follows, "[W]e had no money to eat, no rules and we lived on the streets." (GAIN-I
Recommendation and Referral Summary (G-RRS), appended to PSI (hereinafter, GRRS), p.1.) He was sent to live with his grandmother and uncle in Idaho when he was
fourteen years old.

(PSI, p.10.)

Mr. lsh first used marijuana at the age of ten and

alcohol at the age of thirteen. (PSI, p.14.)
Mr. lsh enjoys the support of his family. His mother "confirmed that Martin could
live with her at her residence in Fort Hall if he's placed on probation." (PSI, p.10.)
Mr. lsh has applied himself to educational goals, earning his GED, a high school
equivalency diploma, and three associate's degrees while in custody. (PSI, p.12.) He
has also passed the necessary examination to become a general contractor in Utah.
(PSI, p.12.)

Mr. lsh has also been self-employed for a number of years as a

carpenter/glass cutter and etcher. (PSI, p.13.)
7

Although he doesn't believe he has a drug problem or need substance abuse
treatment, Mr. lsh has listed one of his goals as abstaining from drugs, explaining, "At
this point any drugs are not worth it! Any kind. Have to stay away from drugs [and]
focus on (my] business."

(PSI, p.15.)

Furthermore, although he doesn't believe he

needs treatment, he has stated that he is willing to participate in inpatient treatment.
(G-RRS, p.1.)

CONCLUSION
For the reasons set forth herein, Mr. lsh respectfully requests that this Court
vacate the judgment of conviction, and remand this matter for resentencing without
application of the persistent violator enhancement.

In the alternative, he respectfully

requests that this Court reduce his sentence to five years, with one year fixed.
DATED this 1ih day of April, 2013.

SPENtERJ.HAHN
Dept1fy State Appellate Public Defender
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